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Recent NFL National Anthem Protests



Backstory
 In 2016, some NFL players began kneeling during the national

anthem

 The players were protesting the ongoing political and social issues
related to the treatment of African Americans by law enforcement

 Many NFL fans viewed kneeling during the anthem as unpatriotic
and/or disrespectful to U.S. service members

 Disgruntled fans refused to order NFL satellite and cable packages,
while NFL teams observed a noticeable decline in revenue



Bad for Business

 From 2016 to 2017, the NFL lost 20-25% of its viewership

 NFL ratings were down 11% at the start of the 2017 season

 NFL sponsor DirecTV refunded Sunday Ticket packages if
viewers referenced the national anthem protests

https://www.forbes.com/sites/briangoff/2017/10/23/nfl-losing-viewers-at-alarming-rate-but-faces-limits-on-its-response/#7185ba1d4212
https://www.forbes.com/sites/mikeozanian/2017/09/27/nfl-national-anthem-protests-sack-directv/#1150ea8475fd



Reaction by NFL Teams
 At the end of the day, NFL teams are businesses, and profits are the

driving force in business decisions

 For teams such as the Dallas Cowboys, the fan response required
action in order to prevent further economic loss

 At the start of the 2017 season, the Dallas Cowboys’ owner, Jerry Jones,
told players that they may no longer take a knee during the national
anthem and threatened to bench any player who did so



The Union’s Response
 Mr. Jones’ actions prompted Local 100 of the United Labor

Unions to file an unfair labor practice charge against the
Cowboys with the National Labor Relations Board
 The union claimed the threat to bench players chilled protected

concerted activity

 Local 100 eventually withdrew the charge
 Success for the union would have required a showing that the

players were protesting the terms and conditions of employment
 Not ongoing political and social issues



The NFL’S History of Prohibiting On-Field Speech
 In 2012, the NFL prohibited Tim Tebow from wearing John 3:16 on his

eye-black

 In 2015, DeAngelo Williams fined for wearing “Find the Cure” eye-
black for breast cancer awareness

 In 2015, the NFL fined William Gay for wearing purple cleats to show
support for domestic violence awareness

 In 2016, the NFL prohibited Dallas Cowboys players from wearing a
decal on their helmets honoring five police officers killed in the line of
duty

http://www.espn.com/nfl/story/_/id/13991743/nfl-fines-pittsburgh-steelers-deangelo-williams-william-gay-uniform-violations
http://www.jacksonville.com/sports/college/florida-gators/2010-04-17/story/message-out-eye-black-college-football-and-nfl
https://www.cbssports.com/nfl/news/nfl-wont-let-cowboys-wear-decals-supporting-dallas-police-in-regular-season/



The First Amendment

“Congress shall make no law respecting an establishment of
religion, or prohibiting the free exercise thereof; or abridging
the freedom of speech; or of the press; or the right of the
people peaceably to assemble, and to petition the government
for a redress of grievances.”



First Amendment Speech Protections
 The First Amendment protects against government

infringement of free speech
 Provides protection at the federal, state, and local level

 Requires government action

 This protection is extended to public entities, including but
not limited to, public school districts, police and fire
departments, and government agencies
 Basically, the First Amendment extends to all public sector

employers



Government Action
 The First Amendment protects against infringing government action
 If a private entity or person prohibits protected speech, without a nexus

to government action, there is no violation of the First Amendment
 Must have either direct government action or close nexus to government

action
 An example of a close nexus to government action is a private security

firm contracted with the government to provide security at a federal park
 A security guard asking a visitor to leave because the visitor is wearing a political

candidate’s shirt is a violation of the First Amendment because the guard is acting on
behalf of the government



Types of Speech NEVER Protected
 True threats
 Fighting words
 Calls to illegal action
 Obscenity
 Child pornography
 Defamation
 Perjury
 Plagiarism
 Solicitation to commit a crime
 Blackmail



Employee Misconceptions
 Many employees, and Americans in general, mistakenly

believe that the First Amendment affords limitless free
speech protection

 In fact, when most people are told they are prohibited from
saying something, the immediate response is a reference to
the First Amendment right to free speech

 However, the First Amendment does not:
 Protect all forms of speech
 Prohibit action by private entities or individuals
 Prohibit action by private sector employers



Private Sector Employers
 Private sector employers enjoy great freedom in limiting the speech of their employees

 The First Amendment does not apply to private sector employers

 Private sector employers are free to limit many forms of employee speech including:

 Political speech

 Disparaging speech (beware of NLRA)

 Speaking as a representative of an employer without permission

 Use of curse words (beware of NLRA)

 Social and personal topics

 Most other forms of speech

 Private sector employers do not have to give at-will employees notice of the types of speech 
the employer may find terminable



Examples of Private Sector 

Employers Limiting Speech



Briskman v. Akima LLC



Briskman v. Akima LLC
 Facts

 Juli Briskman made national news in October 2017 when a picture of
her riding a bicycle and holding up her middle finger as President
Trump’s motorcade passed went viral

 When Ms. Briskman returned to work the following week, Akima
LLC, her employer and a government contractor, terminated Ms.
Briskman’s employment
 Akima cited its social media policy on obscenity as Ms. Briskman shared

the image on Facebook and Twitter
 Additionally, Akima feared blowback from the Trump administration

 On April 4, 2018, Ms. Briskman filed suit in Fairfax County Circuit
Court, in Virginia



 Briskman’s complaint alleged a claim for wrongful termination, arguing that
Akima terminated Briskman’s employment because it feared repercussions from
the Trump administration

 Akima argued in its motion to dismiss and at the hearing on the motion that, as a
private employer, Akima could not violate Briskman’s First Amendment rights
 Moreover, Akima argued that politics were not a factor in its decision and Akima

would have terminated Briskman for the same behavior toward President Obama
 Furthermore, they argued that the termination did not violate the public policy

exception to Virginia’s at-will employment statute, even though Akima is a federal
contractor, as there are no facts to support that the government coerced Akima to
do anything
 Briskman did not plead any facts to support government action

 Siding with Akima, the Judge dismissed the wrongful termination claim



Google Engineer’s Gender Memo
 Google terminated engineer James Damore in response to Damore’s ten

page memo criticizing the company’s gender policies and explaining that
biological differences between men and women were to blame for the
shortage of women in the tech industry

 The memo also accused Google of silencing conservative opinions
 While Damore was unable to bring a claim against Google based on the

First Amendment, Damore filed a discrimination suit against the company
 The suit claims that Google discriminates against white conservative males

 Because it will be hard to show Google discriminates against white males
and a conservative political view is not a protected class, success for
Damore is unlikely



Speech Protected in the Private Workplace

 While private employers enjoy great freedom in the types of
speech they can prohibit or find terminable both within or outside
of the workplace, private sector employees do maintain limited
speech rights upon which an employer may not infringe

 Such areas of protection are narrow in scope, arising from statute,
not state or federal constitutional provisions

 Examples of such statutes:
 National Labor Relations Act
 Whistleblower statutes
 Statutes prohibiting retaliation



National Labor Relations Act (“NLRA”)



NLRA

 RIGHTS OF EMPLOYEES
 Sec. 7. [§ 157.] Employees shall have the right to self-

organization, to form, join, or assist labor organizations, to
bargain collectively through representatives of their own
choosing, and to engage in other concerted activities for the
purpose of collective bargaining or other mutual aid or
protection, and shall also have the right to refrain from any or
all of such activities except to the extent that such right may
be affected by an agreement requiring membership in a labor
organization as a condition of employment as authorized in
section 8(a)(3) [section 158(a)(3) of this title].



 UNFAIR LABOR PRACTICES
Sec. 8. [§ 158.] (a) [Unfair labor practices by employer] It
shall be an unfair labor practice for an employer--

(1) to interfere with, restrain, or coerce employees in the exercise
of the rights guaranteed in section 7 [section 157 of this title]…

(3) by discrimination in regard to hire or tenure of employment
or any term or condition of employment to encourage or
discourage membership in any labor organization…



NLRA
 President Franklin D. Roosevelt signed the NLRA into law in 1935
 The NLRA protects a narrow scope of speech in the private workplace
 Section 7 protects employees’ right to engage in concerted activity

regarding the terms and conditions of employment
 Section 8 prohibits employers from interfering with employees’

Section 7 rights and prohibits employers from discriminating against
employees who exercise such rights

 Employers may not prohibit employee participation in legal forms of
concerted activity such as engaging in speech regarding the terms and
conditions of employment



NLRA

 Examples of protected speech:
 Speech regarding wages

 Speech regarding workplace issues and concerns

 Speech regarding efforts to unionize

 Speech regarding workplace safety

 Any other form of speech concerning the terms and 
conditions of employment



Case in Point:
National Labor Relations Board v. Pier Sixty

 Facts
 Pier Sixty operates as a catering company in New York, New York
 In 2011, its employees began seeking union representation in what

became a tense organizing campaign that included constant threats
from management

 Pier Sixty employee Hernan Perez was upset with his supervisor and
management due to their hostility and disrespect toward the
employees, including Perez

 While on his authorized break, Perez posted a profanity laced rant
on Facebook regarding his boss and boss’ mother



National Labor Relations Board v. Pier Sixty

 Facts (cont.)
 Perez’s Facebook post contained the following:

 “Bob is such a NASTY MOTHER F***ER don’t know how to talk to people!!!!!! F*** his
mother and his entire f***ing family!!!! What a LOSER!!!! Vote YES for the UNION!!!!!!!!”

 Perez removed the post three days later, but not before the post was brought to
the attention of Pier Sixty management

 After a brief investigation, Pier Sixty terminated Perez’s employment a week later
 National Labor Relations Board (“NLRB”) Charge

 On the same day as his termination, Perez filed an NLRB charge claiming Pier
Sixty terminated his employment in retaliation for his engagement in protected
concerted activities

 After a six-day bench trial, the NLRB found that Perez’s post was not so
“opprobrious” as to lose NLRA protection



National Labor Relations Board v. Pier Sixty
 2nd Circuit’s Decision

 NLRB petitioned the 2nd Circuit to enforce its ruling and Pier Sixty cross-
petitioned for the court’s review

 The 2nd Circuit agreed with the NLRB’s ruling, finding that Pier Sixty violated the
NLRA

 The court cited several reasons for its determination that Perez’s post was not so
egregious as to exceed the NLRA’s protection
 The subject matter of the post included content regarding the upcoming union election

 The election was highly contentious and the employer threatened employees who supported
unionization

 Pier Sixty tolerated the widespread use of profanity among its employees
 The comments were made on Facebook, a website co-workers use to communicate, and

the comments did not occur in the immediate presence of customers and did not disrupt
the catered event

 The court also notes that Perez’s post pushes the outer limits of the NLRA’s
protection



Lessons from Pier Sixty
 Courts give the NLRB great deference in enforcing the NLRA
 The more contentious an employment issue is, the more leeway the Board may

give employees
 The employer’s workplace atmosphere, such as the allowed use of profanity in

the workplace, is considered when determining whether speech is so egregious
that an employee loses NLRA protection

 The NLRB and courts will consider whether the speech occurred on the clock and
the forum of the speech
 Speech posted online may receive more protection than that uttered in the actual

presence of customers, especially when the employee thinks that the post is only
viewable by friends

 Both may consider whether the employee’s speech disrupted the employer’s
business



Other Examples of the NLRA Protecting 
Offensive Speech

 Cooper Tire & Rubber Co. v. NLRB
 Employees were actively picketing the employer as vans full of

replacement workers, mostly African-Americans, passed the picket line
 A picketing employee shouted “Hey, did you bring enough KFC for

everybody?” and “Hey anybody smell that? I smell fried chicken and
watermelon.”

 The company terminated the employee’s employment and the employee
filed an NLRB charge

 The NLRB found in favor of the employee and ordered his reinstatement
 After considering evidence that the employee made no physically

threatening gestures and that there was no evidence that the
replacement workers heard the employee’s comments, the 8th Circuit
affirmed the NLRB’s ruling



Other Examples of the NLRA Protecting 
Offensive Speech

 Airo Die Casting, Inc., 347 NLRB 810 (2006)
 Employees picketing while the employer brought in replacement

workers
 A picketing employee advanced towards the replacements with both

middle fingers extended and yelled “f*** you n******”
 The employer terminated the employee for violating its harassment

policy
 The NLRB found that the employee’s speech did not differ from the

atmosphere surrounding the picketing and, without any threats or
violence, was protected by the NLRA



Other Examples of the NLRA Protecting 
Offensive Speech

 Consolidated Communications, Inc. v. NLRB
 Picketing employee grabbed his crotch, presented his middle finger,

and yelled “f*** you” at non-picketing employee

 The employer suspended the employee for his obscene actions

 The NLRB determined that the suspension violated the NLRA

 The D.C. Circuit affirmed the NLRB’s decision stating that, although
the employee’s actions were “totally uncalled for and very
unpleasant,” they could not be objectively perceived “as an implied
threat of the kind that would coerce or intimidate a reasonable
[replacement] employee from continuing to report for work”



Whistleblower Statutes
 Florida’s Public Whistleblower’s Act (“FPWA”)

 Fla. Stat. § 112.3187
 Florida’s Private Sector Whistleblower Act (“FWA”)

 Fla. Stat. § 448.102
 Such statutes protect employee speech within the very narrow scope of the

activity protected by the statute
 Therefore, the FWA may protect an employee who discloses actual employer

violations of a law, rule, or regulation so long as the disclosure is made in writing
to any appropriate government agency

 Similarly, the FPWA may protect a public sector employee who discloses an
actual or suspected violation of law, rule, or regulation so long as the disclosure
is made to the appropriate authority

 Failure to strictly comply with whistleblower statutes may leave the employee’s
speech unprotected and subject the employee to lawful termination



Statutes Prohibiting Retaliation
 Statutes such as Title VII prohibit retaliation
 Such statutes allow employees to voice their concerns to their employer

regarding potential violations of such statutes without the fear of repercussion
so long as there is an objective good faith basis for the belief regarding potential
violations

 For example:
 Title VII protects an individual reporting discrimination even if the individual is

not the target of the discrimination and is only aware of its occurrence
 If the employer terminates the individual based on his/her complaint, the

individual may sue for retaliation under Title VII
 Therefore, Title VII protects speech such as reporting discriminatory behavior
 It also protects speech regarding behavior that is not discriminatory so long as

the reporter had an objective good faith belief that the conduct was
discriminatory



Private Employer Policies
 Private employers may prohibit many forms of speech, but they must

remember some forms of speech are protected
 Employers should avoid prohibiting any form of speech that is related to

the terms or conditions of employment
 A seemingly innocent but overly broad rule against posting content

mentioning the employer on social media without the employer’s express
approval can violate the NLRA and open an employer to legal action

 Employers may always limit speech that is clearly illegal such as speech
associated with harassment
 For other types of speech, such as political speech, employers may want to

consult a labor and employment practitioner before prohibiting such
speech to ensure they are not running afoul of other laws such as the
NLRA



Public Sector Employers
 Public sector employees’ speech is protected by the First

Amendment
 However, this does not mean that such employees are free to say

whatever they want whenever they want
 In determining whether a public employee’s speech is entitled to

constitutional protection, the court must first determine “whether
the employee spoke as a citizen on a matter of public concern. If
the answer is no, the employee has no First Amendment cause of
action based on his or her employer’s reaction to the speech.”
Garcetti v. Ceballos, 126 S. Ct. 1951, 1958 (2006)) (internal citations
omitted).



Public Sector Employers

 In Garcetti, the U.S. Supreme Court further explained that “when
public employees make statements pursuant to their official
duties, the employees are not speaking as citizens for First
Amendment purposes, and the Constitution does not insulate
their communications from employer discipline.”

 Public sector employers may limit speech as citizens on matters
of public concern when there is an “adequate justification” for
treating an employee differently than other citizens



Case in Point:
Snipes v. Volusia County

 Facts
 The plaintiff, a police officer with the Beach Patrol in Volusia County, Florida,

posted an insensitive comment regarding Trayvon Martin on social media
 Additionally, Snipes sent racial and vulgar text messages to fellow officers the

day after the Zimmerman verdict
 Snipes’ actions occurred while on-duty
 Due to the racially charged nature of the speech, the proximity in time to the

Zimmerman verdict, and the potential for rioting, Volusia County terminated
Snipes’ employment

 Snipes filed suit in federal court claiming Volusia County violated his First
Amendment right to free speech

 The district court granted summary judgment in favor of Volusia County and
Snipes appealed



Snipes v. Volusia County

 11th Circuit
 The 11th Circuit held that Volusia County had a legitimate interest

in avoiding riots and protest
 Volusia County’s legitimate interest trumped Snipes’ First

Amendment rights
 Therefore, Volusia County did not violate Snipes’ First Amendment

right to free speech when it terminated his employment



Alternative Case in Point:
Rankin v. McPherson

 Facts
 Upon learning of the assassination attempt on President Ronald

Reagan, an administrative employee at the county Constable’s office
made the comment that “if they go for him again, I hope they get
him”

 The employee was not a sworn peace officer and the comment was
made in a room not readily accessible to the public

 However, the Constable terminated her employment after the
employee confessed to making the comment

 The terminated employee filed suit in federal court stating the
Constable violated her First Amendment right to free speech



Rankin v. McPherson
 The U.S. District Court for the Southern District of Texas granted summary judgment for

the Constable
 On appeal, the 5th Circuit disagreed and remanded the case for trial
 On remand, the court held a hearing and once again ruled that the statements were not

protected
 On the second appeal, the 5th Circuit reversed the lower court’s ruling, holding that the

plaintiff’s comments addressed a matter of public concern, and thus required a showing
that the employee’s comments were outweighed by the Constable’s interest in
maintaining efficiency and discipline in the workplace
 Further finding that, because McPherson’s comments were only overheard by one co-

worker and her job duties were so ministerial, there was hardly any potential for
undermining the Constable office’s mission

 The U.S. Supreme Court affirmed the 5th Circuit’s ruling
 The Supreme Court found that, under the circumstances, the Constable’s interest in

discharging McPherson was outweighed by her First Amendment right to free speech



Additional Cases

 Moss v. City of Pembroke Pines
 Assistant Fire Chief, Richard Moss, criticized the City’s pension concessions and

pay cuts
 He made such critical comments to the chief, various department employees, and

members of the community
 The City eliminated the Assistant Fire Chief position and terminated Moss’

employment
 Moss filed suit in the Southern District of Florida, where the trial court granted

judgment as a matter of law in favor of Defendant and Moss appealed
 The 11th Circuit held that the comments were made in furtherance of his job

duties, and thus were not protected by the First Amendment
 Additionally, the 11th Circuit found that the City’s interest in promoting efficiency

outweighed Moss’ free speech interest



Additional Cases
 Connick v. Myers

 Plaintiff, an assistant district attorney, upset with her impending transfer, prepared
and distributed unsolicited questionnaires regarding the District Attorney’s
workplace environment

 The District Attorney subsequently terminated plaintiff’s employment and plaintiff
sued in the Eastern District of Louisiana

 The trial court found that the questionnaires were protected free speech and
ordered her reinstatement and awarded backpay, damages, and attorney’s fees

 The District Attorney appealed the trial court’s ruling, but the 5th Circuit affirmed
the ruling

 On appeal, the U.S. Supreme Court held that an employee grievance, such as the
questionnaires in this action, does not rise to the level of public concern required for
speech to be protected by the First Amendment



Additional Cases
 Anderson v. Burke County, Ga., et al.

 Anderson, a Captain in the county’s Emergency Management Agency (“EMA”),
prepared a questionnaire regarding the EMA and distributed the questionnaire to
political candidates in the county

 In response, Defendants placed Anderson on probation for one year and demoted him
to the rank of private

 Anderson subsequently sued Defendants in the Southern District of Georgia, and the
individual Defendants raised the issue of qualified immunity

 The District Court denied qualified immunity on the First Amendment freedom of
speech claim and Defendants appealed to the 11th Circuit

 The 11th Circuit first addressed the free speech claim, finding that the county EMA’s
interest in securing discipline, trust, efficiency, and mutual respect among its ranks due
to its status as a paramilitary organization greatly outweighed Anderson’s interest in
commenting/grieving about the EMA through the questionnaires
 Additionally, the 11th Circuit found that the individual Defendants were entitled to

qualified immunity



Additional Cases Involving
Social Media

 Dible v. City of Chandler
 Police officer terminated for operating a website featuring explicit material

regarding the officer and his wife
 Officer filed suit in the District of Arizona, where the court granted summary

judgment for Defendant and the officer subsequently appealed to the 9th Circuit
 The 9th Circuit affirmed the lower court, holding that a police officer terminated for

operating a sexually explicit website did not have a viable First Amendment claim as
the Defendant’s interest in efficient operation of the police department outweighed
the officer’s interest

 Yoder v. University of Louisville
 The Western District of Kentucky found that a nursing student’s First Amendment

claim failed where the student posted patient information on the student’s MySpace
page in violation of the school’s confidentiality agreement



Additional Cases Involving
Social Media

 Bland, et al v. Roberts
 In the Eastern District of Virginia, the court found that liking a political candidate’s campaign

page is protected speech under the First Amendment and the modern day equivalent of
placing a political candidate’s yard sign in one’s yard

 Munroe v. Central Bucks Sch. Dist.
 High school English teacher posted derogatory comments such as “lazy a*****e” and “dresses

like a street walker” regarding her students on her blog, causing significant parental backlash
 After the school district terminated her employment, the teacher filed a lawsuit claiming

Defendant violated her First Amendment right to free speech
 The Eastern District of Pennsylvania granted summary judgment for Defendant and the

teacher appealed
 The 3rd Circuit upheld her termination, finding that the school district’s interest in efficiently

providing a public service outweighed the teacher’s interest in making such speech



Conclusion
 The First Amendment does not apply to private sector employers
 Therefore, private employers may limit the majority of employee speech

in the workplace
 However, such employers must avoid infringing on an employee’s

statutorily protected speech such as speech regarding the terms and
conditions of employment

 The First Amendment does apply to public sector employers and they
must be careful not to infringe on an employee’s First Amendment right
to free speech

 If an employer is unsure whether it may prohibit a certain type of speech,
then it should consult a labor and employment law practitioner



Questions?


