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AGENDA
 Overview of Medical Marijuana in America

 Amendment II

 The Implementation of Amendment II/Florida Statute 381.986

 The Controlled Substances Act

 The Americans with Disabilities Act (“ADA”)

 The Family Medical Leave Act (“FMLA”)

 Drug-Free Workplace Laws/Policies

 Drug Testing

 “Lawful Activities” Laws

 Q&A



But we might as well get this out of the way…
Extract.com’s 20 Best Nicknames for Marijuana (Or, how to know when your 

client’s employee is secretly talking about drugs)



MARIJUANA’S SIDE EFFECTS
 As with most drugs, Marijuana use can have serious side effects, some of 

which persist beyond the actual “high.” 

 Several serious side effects include:

 Memory Loss

 Addiction

 Marijuana Use Disorder

 Psychotic Episodes

 Threefold Increase In Psychotic Disorder Risk

 Inability to Organize Information

 Persistent Vomiting Syndromes (associated with heavy use)
https://nypost.com/2018/05/22/all-the-ways-marijuana-can-hurt-your-

health/?utm_source=email_sitebuttons&utm_medium=site%20buttons&utm_campaign=site%20buttons



MARIJUANA’S SOCIETAL IMPACT
 Several studies reveal marijuana’s negative impact on our society

 Using marijuana increases the likelihood of opioid addiction by two and half times the
normal rate (2015 study by researchers at Yale University of Medicine)

 According to the Denver Post, Colorado has experienced a twofold increase in
marijuana-related traffic fatalities since the legalization of recreational use in 2014

 Traffic accidents reported to insurance companies have increased by 2.7% in states
with legalized marijuana (Highway Loss Data Institute)

 Colorado emergency rooms experienced a 400% increase in teenage marijuana-related
illnesses from 2005 to 2015 (Journal of Adolescent Health)

 Yet, a comparative study on toxicity published in Scientific Reports by Dirk
Lachenmeier and Jürgen Rehm found that marijuana is significantly less toxic
compared to alcohol and tobacco. Such studies inevitably provide fuel to the pro-
marijuana movement, regardless of marijuana’s side effects and societal impact.

https://nypost.com/2018/05/22/all-the-ways-marijuana-can-hurt-your-health/?utm_source=email_sitebuttons&utm_medium=site%20buttons&utm_campaign=site%20buttons
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4311234/



MEDICAL MARIJUANA IN THE UNITED STATES
Since the beginning of 2016, Arkansas,

Florida, North Dakota, Ohio,

Pennsylvania, and West Virginia have all

passed laws or constitutional amendments

to legalize marijuana in some form,

aligning with what is now a majority of

States that have done so.

The trend began with California in 1996,

and that state has been somewhat of a

training ground for marijuana laws in the

20 years since.
http://medicalmarijuana.procon.org/files/1-medical-marijuana-images/29-medical-

marijuana-states-map.png



LEGALIZATION OF MARIJUANA AND MARIJUANA 
PRODUCTS IN THE UNITED STATES

http://www.ncsl.org/research/health/state-medical-marijuana-laws.aspx#3



FEDERAL LAW AND MARIJUANA
 Importantly, and as we all know, marijuana is still 

illegal pursuant to federal law.

 Controlled Substances Act. 21 U.S.C. § 801 et seq.

 Schedule 1 drugs under the CSA: 

 Opiates

 Opium derivatives

 Cannabimimetic agents (synthetic marijuana)

 Hallucinogens

 21 U.S.C. § 812(c)(10): Marijuana 

 But, recently introduced legislation would protect 
state legalized marijuana by amending the CSA

https://medicalexecutivepost.com/2013/05/02/why-president-nixon-signed-the-

controlled-substances-act-in-1970/



THE DEPARTMENT OF JUSTICE AND MEDICAL 
MARIJUANA

 Under President Obama, the DOJ explicitly chose not to
enforce federal law that criminalizes marijuana use
against “individuals whose actions are in clear and
unambiguous compliance with existing state laws
permitting the medical use of marijuana.” The
prosecution of such individuals was “unlikely to be an
efficient use of limited federal resources.”

 But…



MARIJUANA & THE TRUMP ADMINISTRATION
• "In terms of marijuana and legalization, I think that should

be a state issue, state-by-state. … Marijuana is such a big

thing. I think medical should happen — right? Don’t we

agree? I think so. And then I really believe we should leave it

up to the states.” (to the Washington Post)

• “[I]n favor of medical marijuana 100%.” (to Bill O’Reilly)

• But on April 7, 2017, Attorney General Jeff Sessions

announced a task force within the Justice Department that

will “undertake a review of existing policies in the areas of

charging, sentencing, and marijuana to ensure consistency

with the Department's overall strategy on reducing violent

crime and with Administration goals and priorities.”

http://www.businessinsider.com/where-donald-trump-stands-on-

weed-legalization-2016-11



MARIJUANA & THE TRUMP ADMINISTRATION
• On January 4, 2018, Sessions rescinded the Obama-era Cole

memorandum, effectively allowing U.S. attorneys to once again
enforce federal drug laws against medical marijuana patients and
individuals and entities involved in the medical marijuana industry,
regardless of the legality of medical marijuana at the state and/or
local level. However, on March 10, 2018, Sessions clarified that the
DOJ has never and will not focus on low level marijuana crimes.

• Additionally, the Rohrabacher-Farr Amendment, a budgetary
amendment prohibiting the U.S. Department of Justice from using
any portion of its budget to pursue individuals and entities acting in
accordance with state and local medical marijuana laws, does not
expire until September 30, 2018. This Amendment continues to
provide an added layer of legal protection to the medical marijuana
industry.

http://www.businessinsider.com/where-donald-trump-stands-on-

weed-legalization-2016-11



THE ART OF THE MARIJUANA DEAL
• On April 13, 2018, Colorado Republican Senator Cory

Gardner announced that he had received “a commitment

from the President that the Department of Justice’s

rescission of the Cole memo will not impact Colorado’s

legal marijuana industry.” In exchange for President

Trump’s commitment, Gardner agreed to end his

blockade against DOJ nominees, a stalemate in effect

since Sessions rescinded the Cole memo in January.

• While Senator Gardner did not reveal whether ensuring

Mike Pompeo’s Senate confirmation for Secretary of State

was a key term of his deal with President Trump, Senator

Gardner vehemently supported Pompeo throughout the

remainder of Pompeo’s Senate confirmation hearings.

https://www.washingtonpost.com/politics/trump-gardner-strike-deal-on-

legalized-marijuana-ending-standoff-over-justice-

nominees/2018/04/13/2ac3b35a-3f3a-11e8-912d-

16c9e9b37800_story.html?utm_term=.862e15c0924c



THE ART OF THE MARIJUANA DEAL
• On Thursday, June 7, 2018, Senator Gardner and Massachusetts

Democratic Senator Elizabeth Warren, introduced a bi-partisan bill that

may finally address the federal illegality of state-legalized marijuana.

The proposed legislation amends the Controlled Substances Act so that it

no longer applies to those following state laws regarding legalized

marijuana.

• On Friday, June 8, 2018, when asked about the newly proposed

legislation, President Trump stated that “[w]e’re looking at it. But I

probably will end up supporting that, yes.” At this point it remains quite

unclear where this new chapter may lead, but any amendment to the

Controlled Substances Act regarding legalized marijuana will significantly

change the way employers defend against employee claims based on

medical marijuana use.
http://thehill.com/homenews/senate/391186-senators-introduce-bill-to-protect-states-from-federal-marijuana
https://www.nytimes.com/2018/06/08/us/politics/trump-marijuana-bill-states.html



Banking and Tax Implications on the Medical Marijuana Industry

 Medical marijuana is a cash business
 Banks are regulated by the federal government

 Depositing money originating from the sale of marijuana into a bank is considered 

money laundering
 The U.S. Treasury’s Financial Crimes Enforcement Network (“FinCEN”) issued a memo on 

February 14, 2014, observing that so long as banks ensured a client’s compliance with the Cole 

memo, they would not be subject to prosecution

 While the Cole memo was rescinded in early 2018, FinCEN has not provided a subsequent memo 

on enforcement

 Banks that allow marijuana businesses to open checking accounts risk federal 

prosecution
 A small number of banks subject themselves to such risks and continue to service the marijuana 

industry in states where marijuana is legal by following the FinCEN memo as if the Cole memo 

was never rescinded



Banking and Tax Implications on the Medical Marijuana Industry 

(cont.)
 Such banks charge substantial fees for the legal risks and invasively monitor all aspects of the 

businesses including operations, transactions, and site visits to ensure the businesses comply 

with state laws and are not engaging in illegal activity under such laws

 Faced with such high banking fees, many state legal marijuana businesses continue to solely deal in 

cash

 Banks will not loan funds in the medical marijuana industry because potential collateral 

remains subject to seizure by the federal government

 In Florida, Wells Fargo closed down Democratic Agriculture Commissioner candidate Nikki 

Fried’s official campaign account due to medical marijuana industry campaign contributions

 Not surprisingly, the IRS is currently more than willing to tax marijuana businesses, but such 

businesses are not permitted to deduct business related expenses
 26 U.S.C. § 280E prohibits businesses from deducting any amount if it is related to trafficking in 

controlled substances under the CSA

 Thus, businesses in this industry pay significant federal taxes



AMENDMENT II: How We Got Here
 Florida’s Amendment II passed in November 2016

with more than 71% of the vote, allowing
medical marijuana use by people with any of the
enumerated conditions or other debilitating
medical conditions.

 Amendment II is an extension of Florida’s
“Charlotte’s Web” law, which allows physicians
to prescribe to people with epilepsy, cancer, and
afflictions causing “seizures or severe and
persistent muscle spasms” a low-THC strain of
marijuana.

 THC is the chemical that causes the psychoactive
effects – the “high” – of marijuana

http://www.healthnutnews.com/breaking-medical-marijuana-sails-

victory-florida/



FLA. CONST. ART. X, § 29

 “The medical use of marijuana by a qualifying patient or caregiver in
compliance with this section is not subject to criminal or civil liability
or sanctions under Florida law.”

Fla. Const. art. X, § 29(a)(1)

 “A physician shall not be subject to criminal or civil liability or
sanctions under Florida law solely for issuing a physician certification
with reasonable care to a person diagnosed with a debilitating medical
condition in compliance with this section.”

Fla. Const. art. X, § 29(a)(2)



AMENDMENT II: Implementation

 Amendment 2 left many unanswered questions with respect to its 

implementation

 Who would qualify to use marijuana medicinally? 

 How much THC would medical marijuana be allowed to contain?

 How might local ordinances affect marijuana distribution? 

 Would Amendment II conform to the 90-day wait period requirement 

installed by the state’s “Charlotte’s Web” law?  

 How would Amendment II affect employers?



“The FDA are having us do a study to determine 

what, if any, medicinal purposes of marijuana”



CONDITIONS ENUMERATED IN AMENDMENT II
 Cancer

 Epilepsy

 Glaucoma

 HIV

 AIDS

 Post-traumatic stress disorder

 ALS

 Crohn’s disease

 Parkinson’s disease

 Multiple sclerosis

 “[O]ther debilitating medical conditions of the same kind or class or comparable to those 

enumerated, and for which a physician believes that the medical use of marijuana would 

likely outweigh the potential health risks for a patient.” Fla. Const. art. X, § 29(b)(1).



CRITICAL QUESTIONS REMAINED UNANSWERED
 1. How would Florida define “debilitating medical condition”?

 2. Would “debilitating medical condition” be interpreted as a catch-all,

which would lead to a very broad basis on which physicians may prescribe

medical marijuana?

 Other state medical marijuana laws include similar language.

 Colorado defines “debilitating medical condition” as any disease or condition

that produces conditions such as cachexia; severe pain; severe nausea;

seizures, including those that are characteristic of epilepsy; or persistent

muscle spasms, including those that are characteristic of multiple sclerosis.

Colo. Const. art. XVIII, § 14

 Washington: “[D]iseases, including anorexia, which result in nausea, vomiting,

wasting, appetite loss, cramping, seizures, muscle spasms, or spasticity, when

these symptoms are unrelieved by standard treatments or medications.” Wash.

Code § 69.51A.010 (24)(f)



“DEBILITATING MEDICAL CONDITION”

 California uses “serious medical condition,” the

interpretation of which has allowed for perhaps

the most expansive range of conditions of all

medical marijuana laws. Cal. Health & Safety

Code § 11362.7 (Includes medical marijuana

coverage for people afflicted by migraines,

arthritis, muscle spasms, anxiety, alcohol abuse,

insomnia, impotence, panic disorders, sleep

apnea, herpes, stuttering, etc.)

https://www.theweedblog.com/a-15-percent-medical-

marijuana-sales-tax-proposed-in-california/



AMENDMENT II & THE FLA. LEGISLATURE
 On June 9, 2017, both houses of the Florida Legislature passed Senate Bill 8A, implementing

medical marijuana.

 Signed into law by Governor Rick Scott on June 23, 2017, amending Fla. Stat. § 381.986

 Key provisions

 No smoking – law expressly provides that “[p]ossession, use, or administration of marijuana
in a form for smoking” does not constitute “Medical use”

 On May 25, 2018, a Leon County circuit court judge ruled that the statutory ban on smoking
is unconstitutional. People United for Medical Marijuana v. Fla. Dep’t of Health, No. 2017-
CA-001394 (Fla. Cir. Ct. May 25, 2018).

 The decision is currently stayed pending review by the 1st District Court of Appeals and the
parties expect the case to eventually appear before the Florida Supreme Court.

 No limit on how much THC medical marijuana may contain

 “Marijuana” = “all parts of any plant of the genus Cannabis”, regardless of THC content

 “Low-THC cannabis” = “a plant of the genus Cannabis” containing 0.8% or less of THC

 Use of “Low-THC cannabis” might be permissible “medical use” in situations where use of
“marijuana” would not be (e.g., on public transportation)



 Does not provide a legal method for patients to grow medical marijuana

 Joe Redner of Tampa challenged the constitutionality of the new law and rules, claiming
they interfered with his ability to grow medical marijuana for his own personal use as a
patient.

 On April 11, 2018, a Leon County circuit court judge ruled that Mr. Redner is entitled to
grow his own marijuana for personal use. Joe Redner v. Fla. Dep’t of Health, No. 2017-
CA-002403 (Fla. Cir. Ct. Apr. 11, 2018). However, the ruling is specific to Mr. Redner and
does not allow other patients to grow medical marijuana.

 Although the Court’s decision was stayed automatically upon appeal, the Court vacated
the automatic stay pending the 1st District Court of Appeal’s decision.

 However, the 1st DCA has since reinstated the stay until its ruling on the trial court’s
decision and the Florida Supreme Court subsequently denied Redner’s petition to invoke
all writs jurisdiction.

AMENDMENT II & THE FLA. LEGISLATURE (continued)

http://www.tampabay.com/florida-politics/buzz/2018/05/25/floridas-smoking-ban-on-medical-marijuana-struck-down-by-judge/



AMENDMENT II & THE FLA. LEGISLATURE (continued)
 Qualifying medical conditions under Florida Statute 381.986(2) include those

specifically enumerated in Amendment II, as well as: 1) conditions of the “same
kind or class” or comparable to those conditions; 2) a terminal condition diagnosed
by a physician other than the qualified physician issuing the certification; and 3)
chronic nonmalignant pain either caused by a qualifying condition or originating
from a qualifying condition and persisting beyond the usual course of that condition

 No definition of “debilitating medical condition” in Ch. 381.986(1)

 Initial cap of 25 dispensaries per vendor

 No 90-day wait period; patient can obtain a medical marijuana certification during
her first visit to a physician

 Identification Cards must be renewed annually at a cost of $75



HOW DO MEDICAL MARIJUANA LAWS AFFECT THE WORKPLACE?
 State laws that provide for the legalization of medical marijuana could have an effect on the application of

federal law

 The Americans With Disabilities Act

 The Family Medical Leave Act

 The enactment of Amendment II might also affect the application of certain state laws

 “Lawful Activities” laws that prohibit employers from taking adverse action against employees for participating in

lawful activities

 Florida does not have a “Lawful Activities” law, but some local agencies within the state do

 Workers Compensation Laws

 In some states, such as New Jersey, employers may be required to subsidize an employee’s use of medical marijuana to

treat a work-related injury. McNeary v. Freehold Township, C.P. No. 2008-8094 (N.J. Div. of Workers’ Compen. June

28, 2018). However, in Florida, Ch. 440 and Sec. 381.986 do not require such action by the employer.

 Unemployment compensation

 No decisions from Florida Reemployment Assistance Appeals Commission . . . yet

 In 2014, Michigan Court of Appeals held that medical marijuana users are entitled to unemployment benefits

so long as there is no evidence that they were impaired on the job. Braska v. Challenge Manufacturing

Company, 861 N.W.2d 289, 291 (Mich. Ct. App. 2014)

 Drug-free Workplace Laws



“ILLEGAL DRUGS” UNDER THE ADA
 The ADA provides that “illegal drugs,” for

purposes of determining whether the user
of which is a qualified individual, is
defined not by state law, but rather by the
federal Controlled Substances Act. 21
U.S.C. § 801 et seq.

 As we recall, marijuana is a Schedule I
hallucinogen under the CSA.

 “Illegal drugs” defined with reference to
CSA, not to state law.

 An employee “who is currently engaging in
the illegal use of drugs” is not a qualified
individual. 42 U.S.C. § 12111(8) http://spudcomics.com/tag/marijuana/



AMENDMENT II & THE ADA
 With regard to the ADA’s reasonable

accommodation requirement, state medical
marijuana laws generally fit into three categories:

Type of Med. Mar. Law States with this Type of Med. Mar. Law

States whose laws affirmatively

provide that an employer has

no duty to accommodate

Washington, Oregon, Michigan, Montana,

Colorado, and now Florida

States whose laws are silent on

accommodation

California, Maryland, Massachusetts, New

Mexico

States whose laws expressly require

accommodation (under state

employment/human-rights laws)

New York, Arizona, Minnesota, Illinois,

Delaware, Maine, Nevada, Connecticut



“NO DUTY TO ACCOMMODATE”
 Example: Oregon’s Medical Marijuana Act

 Or. Stat. § 475B.413: Nothing in ORS 475B.400 to 475B.525 requires:

 (2) An employer to accommodate the medical use of marijuana in the workplace.

 But even these seemingly clear laws, which expressly state an employer

has no duty to accommodate medical marijuana usage, have resulted in

litigation regarding their scope.

 Emerald Steel v. Bureau of Labor, 230 P.3d 518 (Or. 2010): Is there a duty to

accommodate an employee who uses medical marijuana outside the

workplace?

 No duty: Marijuana’s legality under state law is irrelevant, because the [federal] CSA

preempts Oregon law, and medical marijuana is a Schedule I drug. Marijuana is illegal

at the federal level, therefore an employer has no duty to accommodate an employee

whose medical marijuana usage is legal at the state level.



Emerald Steel v. Bureau of Labor, 230 P.3d 518 

(2010) (continued)
 Facts:

 Temporary employee used medical marijuana to treat anxiety and panic attacks

 Told supervisor about his marijuana use in anticipation of potential drug testing as a permanent

employee

 One week later, supervisor discharged employee without discussion of potential alternative

treatments for his condition

 Employee then filed complaint with state Bureau of Labor and Industries, invoking ORS

659A.112 (Oregon’s state counterpart to the ADA)

 Holding: no duty to accommodate employee.

 Even though medical marijuana use permitted under state law, the CSA and ADA’s prohibition of

illegal drug use preempts state law

 Therefore, no duty to accommodate or engage in interactive process with employee using

medical marijuana in or outside the workplace, regardless of legality at state level



ACCOMMODATION STATES
 States whose medical marijuana laws specifically require an

employer to provide medical marijuana accommodations under

state human rights/employment laws.

 Provides a non-ADA avenue for disability discrimination.

 Example: N.Y. Health Law, Title V-A 3369(2). Non-discrimination.

Being a certified [medical marijuana] patient shall be deemed to

be having a disability… .

 Accommodations may be made by giving the employee medical

breaks or modified work schedules.

 These accommodations may be denied through the standard defenses of

undue hardship, reasonability or direct threat.



Defense to Failure to Accommodate: 
Direct Threat

 Medical marijuana impairment may be a significant risk to the health or safety of

others, but especially so in positions that require transportation or physical activity.

 Omnibus Transportation Employee Testing Act of 1991 requires drug testing of

all employees performing “safety-sensitive transportation”, including those

whose duties require having a CDL.

 DOT Regulations: Provide for who is subject to testing, under what

circumstances, and the procedures for conducting testing.



CSA Preemption Defense in Accommodation States
 Many employers and employment law practitioners believe the CSA preempts state medical

marijuana laws, providing a solid defense in federal court, but this may not be the case.

 Recently in Noffsinger v. SSC Niantic Operating Co. LLC, 273 F. Supp. 3d 326 (D. Conn. 2017),

the Court found that the CSA does not preempt Connecticut's Palliative Use of Marijuana Act

(“PUMA”), which prohibits employers from discriminating based on an employee’s medical

marijuana use.

 The Court distinguishes Noffsinger from Emerald Steel by focusing on the fact that, unlike

Oregon’s medical marijuana statute, Connecticut’s statute expressly prohibits employers from

discriminating against an employee’s use of medical marijuana.

 The Court emphasizes that the CSA does not prohibit employers from employing applicants who

use illegal drugs, and thus the CSA does not create the conflict required for preemption of

PUMA’s anti-discrimination provision.

 This decision turned many heads and means the CSA may not afford the preemption protection

many thought it did.



CSA Preemption Defense in Accommodation States
 Noffsinger (cont.)

 Nearly one year later, the Court subsequently granted plaintiff’s motion for summary judgment,

determining that PUMA protects employees from discrimination based on medical marijuana

use. Noffsinger v. SSC Niantic Operating Co. LLC, 2018 WL 4224075 (D. Conn. Sept. 5, 2017).

 The Court rejected the employer’s argument that it was exempt from PUMA under the federal

Drug-Free Workplace Act (“DFWA”) as a federal contractor, observing that DFWA does not require

drug testing.

 The Court also dismissed the employer’s argument that the employer did not discriminate against

the plaintiff when it failed to hire her based on the failed drug test and not the plaintiff’s status

as a medical marijuana patient.

 While these decisions are not binding precedent in Florida, other federal trial courts may find

the Noffsinger decisions persuasive and follow suit.



STATES SILENT ON ACCOMMODATION
 Some state medical marijuana laws do not speak to whether an employer has a duty to

accommodate.

 Example: California’s Compassionate Use Act. No express imposition of the duty; no express

rebuke of the duty. Cal. Health & Safety Code § 11362.5

 A California court held that the CUA’s silence on the issue did not imply a duty to accommodate; the only right

implied by the law is the right to obtain and use marijuana for medical purposes.

 Nevada: With limited exceptions, requires employers engage in an interactive process with

medical marijuana users, but expressly provides that employers are not required to allow

medical marijuana use in the workplace. NRS 453A.800

 Does not provide for private right of action

 Massachusetts Act for the Humanitarian Medical Use of Marijuana: no anti-discrimination

provision, job protection or private right of action by employees against employers

 Cristina Barbuto v. Advantage Sales and Marketing, LLC, Mass. Supreme Judicial Court, July 17, 2017 – Court held

that employer had duty to engage in interactive process with medical marijuana user who suffered from Crohn’s

disease to determine if the user could perform job duties with or without reasonable accommodation under

Massachusetts handicap discrimination law.



AMENDMENT II & ACCOMMODATION
 Fla. Const. art X, § 29(c)(6): Nothing in this section shall require any accommodation of

any on-site medical use of marijuana in any correctional institution or detention facility

or place of education or employment, or of smoking medical marijuana in any public

place.

 Fla. Stat. § 381.986(15): This section does not require an employer to accommodate the

medical use of marijuana in any workplace or any employee working while under the

influence of marijuana.

 But what about off-site medical use?

 Wash. Code § 69.51A.060: “Nothing in this chapter requires any accommodation of any on-site

medical use of marijuana in any place of employment … .”

 21 R.I. Gen. Laws. Ann. § 21-28.6-7: “Nothing in this chapter shall be construed to require . . .

An employer to accommodate the medical use of marijuana in any workplace.”

 While the laws may share similar language, the state courts interpreting them have come to

very different conclusions about an employer’s obligation to accommodate off-site medical use



Roe v. TeleTech Customer Care Mgmt.*
 When Washington first passed Medical Use of Marijuana Act in 1998, it provided that

nothing in the Act required accommodation of marijuana use in any place of employment;

in 2007, amended so that nothing in the Act required accommodation for on-site medical

use in any place of employment.

 Facts of Roe:
 Employee took medical marijuana four times a day to treat migraines

 Informed employer

 Terminated after testing positive

 Sued for wrongful termination in violation of state public policy allowing use of medical marijuana

 Interpreting Washington’s “on-site” accommodation provision, the Wash. Supreme Court

rejected plaintiff’s argument that the inclusion of “on-site” signals the implicit

requirement that the law requires “off-site” use of medical marijuana.
 “This statutory silence supports the conclusion that [the law] does not require employers to

accommodate off-site medical marijuana use.”

 In coming to this conclusion, the court noted that, if a medical marijuana law truly

intended to create a duty to accommodate off-site marijuana use, it would include

exceptions for certain occupations or permissible levels of impairment in order to

proactively defend against on-the-job impairment. *257 P.3d 586 (Wash. 2011)



Callaghan v. Darlington Fabrics Corp.*
 21 R.I. Gen. Laws. Ann. § 21-28.6-7: “Nothing in this chapter shall be construed to require . . . An

employer to accommodate the medical use of marijuana in any workplace.”

 Facts of Callaghan:
 Plaintiff was a medical marijuana user and cardholder

 Plaintiff informed Defendant of these facts while interviewing for an internship

 Defendant did not hire Plaintiff because she was currently using marijuana, would continue to use marijuana

if Defendant employed her, and would not be able to pass a mandatory pre-employment drug test

 Plaintiff sued for employment discrimination in violation of state medical marijuana statute

 In finding that state medical marijuana statute created a private right of action, the court found it

“crucial” that legislature was silent as to an employer’s duty to accommodate use of medical

marijuana outside of the workplace.

 “The natural conclusion [to be drawn from the statutory silence] is that the General Assembly

contemplated that the statute would, in some way, require employers to accommodate the medical

use of marijuana outside the workplace.”

 Important Florida note: Unlike Rhode Island’s medical marijuana law, Fla. Stat. § 381.986(15)

expressly provides that it “does not create a cause of action against an employer for wrongful

discharge or discrimination.” No. PC-2014-5680 (R.I. Super. Ct., May 23, 2017)



4/20
 An important side note on an important number in marijuana history…



FAMILY MEDICAL LEAVE ACT: THE BASICS
 FMLA allows qualifying employees to take

unpaid, protected leave for specified medical

reasons, up to 12 weeks. 29 U.S.C. § 2612(a)(1)

 Medical reasons: Employee is unable to

work due to a serious health condition, or

time is needed for planned medical

treatment of that serious health condition.

29 U.S.C. § 2612(a)(1)(D)

• “Serious health condition”: “an illness, injury, impairment, or physical or mental condition

that involves inpatient care in a hospital, hospice, or residential medical care facility; or

continuing treatment by a health care provider.” 29 U.S.C. § 2611(a-b)

• Leave may be taken either through:

• Reduced leave schedule; or

• Intermittently. 29 U.S.C. § 2612(b)(1)



FMLA CONCERNS
 Medical marijuana issues in conflict with the FMLA have been sparsely litigated, and

courts in states with medical marijuana laws have given us little guidance on the
following issues:

 Must an employer provide FMLA leave for employees who use medical marijuana legally
under state law?

 Is an employer liable for taking an adverse action against an employee who used medical
marijuana while out on FMLA leave, in conflict with a workplace policy against drug use?

 Does an employer need to provide intermittent FMLA leave for medical marijuana use?

 How may an employer protect against marijuana impairment if a medical marijuana-using
FMLA employee consumes as part of his/her treatment?

 Can/should an employer conduct a fitness-for-duty exam upon an employee’s return from
FMLA leave in order to determine whether medical marijuana was used, and if so, whether
the employee is impaired by the marijuana?



FMLA AND MEDICAL MARIJUANA
 Is there an overlap between conditions which qualify as serious health conditions under the FMLA and conditions

qualifying for the prescription of medical marijuana under Amendment II and Florida Statute 381.986(2)?

 The answer depends on Florida’s interpretation of “qualifying medical condition.”

 In California, simple stress may qualify someone for medical marijuana; but under the FMLA, simple stress

is not a serious health condition.

 It is very likely that all enumerated conditions in Amendment II overlap with the FMLA’s definition of serious health

condition. But the jury is still out as to whether all “qualifying health conditions” will constitute “serious health

conditions.”

Medical 

Marijuana

Enumerated 

conditions

and

Debilitating 

medical conditions

Enumerated 

conditions

FMLA

Serious 

health 

conditions



INTERPLAY BETWEEN THE FMLA AND THE ADA
 Should an employee’s eligibility for FMLA indicate to

the employer that an accommodation may be

contemplated under the ADA (or a state-law

equivalent)?

 Any qualifying ADA disability should also qualify

as a serious health condition under the FMLA.

 However, not all serious health conditions

qualify as a disability under the ADA.

 Note that the Florida Civil Rights Act does not

expressly require an employer to accommodate an

employee who uses medical marijuana.

FMLA “Serious Health 

Condition”

ADA 

Disability 



DRUG-FREE WORKPLACE POLICIES
 The federal Drug-Free Workplace Act requires federal

contractors and grantees to keep the workplace free of illegal

drugs.

 “Illegal drugs” is defined by the CSA, which classifies marijuana as a Schedule I

substance. 41 U.S.C. § 8101(a)(2)

 The preemption doctrine, just as it does in ADA reasonable accommodation

disputes, likely allows an employer to terminate an employee who lawfully uses

medical marijuana under state law, but nonetheless violates the Drug Free

Workplace Act via the CSA’s definition of “illegal drugs.”

 Interestingly, nothing in the Act provides that employers are required to drug

test employees, but there is also nothing in the Act prohibiting testing

 Employer policies may interact with medical marijuana similarly:

 Washington’s Roe court: The state marijuana law does not protect an employee

who uses medical marijuana from termination for violation of the company

drug policy; the law “only provides an affirmative defense to the drug crime.”

http://www.riskmanagementmonitor.com/drug-

free-workplace-in-the-age-of-marijuana/



FLORIDA DRUG-FREE WORKPLACE ACT
 Florida Statute 381.986(15) provides: “This section does not limit the ability of an employer to establish,

continue or enforce a drug-free workplace program or policy.”

 “Employer” is not defined in Florida Statute 381.986(1) Definitions.

 The CSA’s preemption likely applies to Florida’s Drug-Free Workplace Act, but employees may have an out:

 The Medical Review Officer may render a positive test as negative if the employee provides an explanation that

shows that the drug that caused the positive result was taken as a prescription medication.

 No indication yet as to whether Florida considers medical marijuana a “prescription” under the Act; only that a

prescription “includes any order for drugs … written or transmitted … by a licensed practitioner.”

 If an employer has a drug-free workplace policy and conducts specified types of drug testing, then a premium

credit is applied to the employer’s workers’ compensation premium. Fla. Stat. § 440.102

 Florida Statute 381.986(15) provides that “Marijuana, as defined in this section, is not reimbursable under

Chapter 440.”

 But, Drug-Free Workplace Act does account for prescription medication and, if a public employee provides such

information, it “shall be taken into account in interpreting any positive confirmed results.” Fla. Stat.

112.0455(8)(b)(2).



HOW SHOULD AN EMPLOYER’S DRUG POLICY LOOK?
 First, determine whether allowing medicinal marijuana use is even an option:

 Not an option if employer receives federal funds

 Does the employer receive federal funds, or is it subject to the federal Drug-Free Workplace Act? If so, the

employer should enforce the policy strictly and follow established medical marijuana jurisprudence in

declining to accommodate the use.

 If the employer operates in the private sector, decide whether the employer policy can be nationwide or

state-specific:

 If an employer has locations in Florida and Colorado, does it make sense to draft different policies?

 Finally, the employer should consider the risk vs. reward of strict enforcement:

 Some medical marijuana patients may use low-THC strains, which means the marijuana is not as

psychoactive and, thus, would likely not impair the user.

 Does off-duty use of medical marijuana affect the employee’s performance?

 If its low-THC, then it likely will not

 Has the employee used medical marijuana within a short temporal proximity of his or her shift?

 Would the employee’s impairment cause safety concerns? (Drivers, cooks, maintenance workers)



“LAWFUL ACTIVITIES” LAWS
 Laws that prohibit an employer from discriminating or taking adverse employment

actions against an employee for engaging in otherwise lawful activities. (See Colo. Rev.

Stat. § 24-34-402.5)

 Coats v. Dish Network, 350 P.3d 849 (Colo. 2015): Lawful medical marijuana (who was a quadriplegic)

user sued under the state lawful activities statute for wrongful termination after being fired for

positive drug test in violation of company’s zero tolerance drug policy.

 The Colorado Supreme Court again looked to CSA preemption: State “lawful activities” laws are

interpreted to refer only to federal law. Held that DISH did not violate the lawful activities law

because it had the right to terminate an employee who violates federal law.

 Wrinkle that has yet to be addressed: “Lawful activities” laws that expressly define the activities as ones

that are lawful under state law.

 No Florida “lawful activities” law but some local agencies (e.g. Broward County) have

them.

 But, from a practical perspective …



THE MOST IMPORTANT SECTION OF THIS PRESENTATION

(Just Kidding)
http://maryjanesdiary.com/how-to-pass-drug-test/



DRUG TESTING FOR MARIJUANA
 “Note that urine tests do not detect the psychoactive component in

marijuana, THC (delta-9-tetrahydrocannabinol), and therefore in no
way measure impairment; rather, they detect the non-psychoactive
marijuana metabolite THC-COOH, which can linger in the body for days
and weeks with no impairing effects.” California NORML

 Put another way, urine tests detect only past use of marijuana

 Single or sporadic use of marijuana may appear in urine for up to a
week, but that’s no guarantee. Generally, the more frequent the
usage, the more likely it will yield a positive test. THC is stored in fat,
so frequent exercise may impact how long it stays in the system.

 Hair testing regarded as unreliable, but can potentially detect
marijuana use dating back 90 days (using standard 1 ½ long hair)

 Saliva testing: not as accurate as urine testing. Tests only for THC, and
designed to detect only very recent use (within past 24-72 hours)

 Blood testing: Rarely administered, but very accurate for first few
hours post-consumption (and up to 7 days after for frequent users)

https://www.leafly.com/news/science-tech/the-ultimate-

dollar-store-deal-how-accurate-is-a-1-marijuana-drug



DRUG TESTING FOR MARIJUANA (cont.)
 Remember the Fourth Amendment/Public Employer Responsibilities!

 Test conducted by governmental entities implicate reasonable search and
seizure concerns

 Suspicion-less random drug testing for all state employees is
unconstitutional. AFSCME v. Scott (11th Cir. 2013).

 Blanket re-employment drug testing for all applicants for city
employment without showing of special need or that employment is
safety sensitive is unconstitutional. Voss v. City of Key West, (S.D. Fla.
2014).

 Florida’s Drug-Free Workplace Act (Fla. Stat. 112.0455) provides for
specific types of tests and allows the Agency for Health Care
Administration to adopt additional rules.

 The drug-testing procedures under Fla. Stat. 112.0455 do not apply
where the specific work performed requires employees or job
applicants to be drug tested pursuant to federal regulations,
requirements or contracts.

https://www.leafly.com/news/science-tech/the-ultimate-dollar-store-

deal-how-accurate-is-a-1-marijuana-drug



DRUG TESTING FOR MARIJUANA (cont.)
 The following employer statistics provide an 

interesting insight into nationwide drug testing

 7 out of 10 employers perform drug testing

 Of those, 30% screen only employees in safety sensitive 

positions

 63% of employers believe drug testing is an effective 

use of time

 95% of employers that perform drug testing test for 

cannabinoids

 25% of employers believe their drug policy is outdated

https://www.leafly.com/news/science-tech/the-ultimate-dollar-store-

deal-how-accurate-is-a-1-marijuana-drug

https://www.fuseworkforce.com/blog/is-your-workforce-prepared-for-modern-drug-
policies?utm_campaign=Blog%20subscription&utm_source=hs_email&utm_medium=email&utm_content=64068490&_hsenc=p2ANqtz-
8BK3vWbF_WrEfqQrJdeGVwg_uvqhEeQXHjYADwPgx_KMquuzMtYjZ_ekvMYolXsSKNzzhUAdJ2a15_0xQYn4ycTqAodw&_hsmi=64068490



CHANGING ATTITUDES TOWARD MARIJUANA
 How many applicants or current employees would be deterred by the

strict enforcement of federal law against the use of a drug that is legal

at the state level?

 64 percent of Americans think marijuana use should be legal

 27 percent in 1979

 51% of Republican voters now support legalization

 Half of all users have a household income of $75,000 or higher

 Over half have completed some college

 74% are employed

 And the kicker… Half of all Americans have tried (smoked) marijuana.

 18.9 million Americans used marijuana in the prior month, according to a 2012

National Survey on Drug Use and Health.

http://news.gallup.com/poll/221018/record-high-support-legalizing-marijuana.aspx

http://blog.norml.org/2016/04/25/who-smokes-marijuana-in-america

https://cannabis.net/blog/news/20-of-millennials-smoke-weed-regularly-wait-what

http://www.cbsnews.com/news/support-for-marijuana-legalization-at-all-time-high/?utm_source=digg&utm_medium=email

http://www.nbcnews.com/news/us-news/new-poll-finds-majority-americans-have-smoked-pot-n747476

http://cdn.ebaumsworld.com/thum

bs/picture/2183782/84517662.jpg



CONCLUSION
What do we know?

 Courts presented with medical marijuana/employment issues have—so far—generally been

employer-friendly

 State medical marijuana laws are often construed as affording protection only against criminal

liability

 No Florida court has held that an employer must accommodate a medical marijuana user under

the ADA

 Marijuana’s classification as a Schedule I substance under the CSA preempts state law with regard

to employment issues, but remember Noffsinger and Callaghan

 Employers have been permitted to terminate employees who violate drug-free workplace policies

despite medical marijuana’s state legality



CONCLUSION
What we don’t know?

 How broadly/narrowly will Florida courts define medical conditions “of the same kind or

class as or comparable to” the specific conditions listed in Amendment II?

 Will Florida allow medical marijuana use as a “prescription” exception for drug-free

workplace drug tests?

 Does an employer have to provide intermittent FMLA leave for medical marijuana use?

 Will unions seek to bargain with employers over medical marijuana use?


