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Florida’s Amendment 2

• Constitutional Amendment, effective January 3, 
2017

• Passed with more than 71% of vote

• Permits medicinal marijuana use by people with 
debilitating medical conditions, and must be 
prescribed by licensed Florida physician

• Florida is now one of 30 states—plus DC—with 
a comprehensive medical marijuana program



7/31/2018

2

Section 381.986, Florida Statutes

• Became law July 2017

• No duty to accommodate use in workplace or 
employee working under influence

• Does not create a new claim for unlawful 
termination/discrimination

• Does not limit ability of employers to establish or 
enforce any drug free workplace act

Many Unanswered Questions

• Of particular interest to employers:

– Who will qualify to use medical marijuana?

– How will the new medical marijuana law be 
interpreted in light of existing laws affecting 
the employer/employee relationship, such as 
the Americans with Disabilities Act, the 
Family and Medical Leave Act and workers’ 
compensation laws?
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Many Unanswered Questions

• Questions likely to remain unanswered for some 
time

• After legislation comes litigation

• Can make predictions because Florida not first 
medical marijuana state

Who will qualify?
• A qualified user is “a person diagnosed with a debilitating medical 

condition”

• “Debilitating medical condition” is defined as follows:

– Cancer

– Epilepsy

– Glaucoma

– HIV/AIDS

– Post-Traumatic Stress Disorder

– ALS

– Crohn’s Disease

– Parkinson’s Disease

– Multiple Sclerosis
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Who will qualify?
• “Debilitating medical condition” is also defined 

as follows:

– A terminal condition diagnosed by a 
physician other than the qualified physician

– Other debilitating conditions of the same 
kind or class or comparable to those above 
for which physician believes use would 
outweigh risk

– Chronic non-malignant pain

Who will qualify?

• Meaning of “of the same kind or class as or 
comparable” to the other conditions will likely be 
subject of controversy and litigation

• Same with “chronic non-malignant pain”

• Leaves open potential for vast array of 
conditions to fall within the purview of medical 
marijuana’s legal use
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$1,000,000.00 Question

Do Florida employees need to accommodate the 
use of medical marijuana?

Effects on Employers:
Americans With Disabilities Act (ADA)

• Title I of ADA applies to employers with 15 or more 
employees

• Prohibits discrimination against disabled employees, 
including refusal to grant reasonable accommodations

• The ADA defines “disability” as “a physical or mental 
impairment that substantially limits one or more major life 
activities, a person who has a history or record of such 
impairment, or a person who is perceived by others as 
having such an impairment”
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Effects on Employers:
Americans With Disabilities Act (ADA)

• Employee may bring ADA claim if they are a “qualified 
individual” with a disability—that is, someone with a 
disability who can perform the essential functions of the job 
at issue with or without reasonable accommodation

• If the employee is a qualified individual, the employer must 
provide a reasonable accommodation so the employee can 
perform the essential functions of the job

• What constitutes a “reasonable accommodation” varies 
depending on the circumstances

Effects on Employers:
Americans With Disabilities Act (ADA)

• However, the ADA includes a carve out which excludes any 
employee or job applicant “who is currently engaging in the 
illegal use of drugs”

• “Illegal drugs” in this context is defined by the federal 
Controlled Substances Act (CSA), not state law
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Effects on Employers:
Americans With Disabilities Act (ADA)

• Despite its protected legal status in a growing number of 
states, marijuana is still a Schedule I drug under the CSA 
and as such is illegal under federal law

• However, the U.S. Department of Justice, in a 2009 Ogden 
Memo, elected not to enforce the CSA against “individuals 
whose actions are in clear and unambiguous compliance 
with existing state laws permitting the medical use of 
marijuana”

• Rohrabacher-Farr Amendment

Effects on Employers: 
Americans With Disabilities Act (ADA)

• There is no guarantee that the DOJ enforcement policy/ 
Rohrabacher-Farr Amendment will remain in place

• President Trump supported medical marijuana, but has 
spoken strongly against its recreational use

• Further, Attorney General Sessions is staunchly “anti-drug”

• Thus, it is possible that DOJ may enforce CSA against 
medical marijuana patients even though they are behaving 
legally under state law
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Effects on Employers: 
Disability Accommodation

• ADA not the only issue

• States have responded in varying ways to this question:  

– Some states’ laws provide no duty to accommodate

– Some states’ laws are silent on the question

– A few states’ laws provide that medical marijuana users 
must be accommodated pursuant to state human rights 
laws

Effects on Employers: 
Disability Accommodation

• Courts in states with “no accommodation” statutes, such as 
Oregon, have consistently  held that because marijuana is a 
Schedule I drug under the CSA, and thus illegal under 
federal law, an employer has no duty to accommodate the 
marijuana using employee under the ADA

• Similarly, states that are silent on employer’s duty to 
accommodate (e.g., California) generally interpret the law as 
placing no legal duty to accommodate
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Effects on Employers: 
Disability Accommodation

• On the other hand, New York, Delaware, Maine, Nevada, 
Rhode Island, Arizona, Minnesota and Illinois passed laws 
that require an employer to provide medical marijuana 
accommodations

• In these states, an employer who fails to accommodate 
medical marijuana users may be liable under state human 
rights laws

Effects on Employers: 
Disability Accommodation

• Florida law does not expressly prohibit discrimination against 
medical marijuana, nor does it omit the issue entirely (like 
California)

• Rather, Amendment 2 says:  “Nothing in this section shall require 
any accommodation of any on-site medical use of marijuana in 
any. . . place of education or employment, or of smoking medical 
marijuana in any public place”

• Section 381.986 says:  “This section does not require an 
employer to accommodate the medical use of marijuana in any 
workplace or any employee working while under the influence of 
marijuana”
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Effects on Employers: 
Disability Accommodation

• A Florida employer has no legal duty to allow employees to 
consume medical marijuana in the workplace

• Further, no duty to accommodate its use while operating a 
vehicle

• But the amendment does not address an employer’s 
obligation to accommodate off-site marijuana use

Effects on Employers: 
Disability Accommodation

• Roe v. TeleTech Customer Care Mgmt., LLC (Wash. 2011)
– Employee argued that explicit inclusion of the phrase “on-
site” signaled the implicit requirement that an employer 
accommodate an employee for “off-site” use of medicinal 
marijuana, and thus employer must accommodate an 
employee’s off-site medical marijuana use so long as that 
use did not affect job safety or performance

• Court held that the law’s drafters did not contemplate an 
implicit employment requirement merely by including the 
phrase “on-site”
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Effects on Employers: 
Disability Accommodation

• Barbuto v. Advantage Sales (Mass. 2017)

• Massachusetts statute very similar to Florida’s

• No duty to accommodate “on-site” use

Interactive Process

• Upon request for accommodation, employee 
and employer both have duty to engage in 
interactive process

• Employer has right to obtain information, 
including medical information, about requested 
accommodation
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Interactive Process

• Parties’ failure to participate can have legal 
consequences

• Employers should have interactive process 
procedure and forms

• EEOC requires release prior to obtaining 
medical information from employee

Interactive Process

• Accommodation request form

• Accommodation physician certification form

• Medical marijuana accommodation certification 
form
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Effects on Employers

• Failure to accommodate not only risk

• Disparate treatment discrimination

• EEOC v. The Pines of Clarkston – Michigan

Effects on Employers:
Family Medical Leave Act (FMLA)

• FMLA allows eligible employees to take up to 12 weeks of 
unpaid, protected leave for specified medical reasons when 
the employee is unable to work due to a serious health 
condition, or when time is needed for planned medical 
treatment of a serious health condition

• Most conditions that qualify for use of medical marijuana 
under Amendment 2 also qualify as serious health 
conditions under the FMLA
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Effects on Employers:
Family Medical Leave Act (FMLA)

• Where employee qualifies for both medical marijuana use 
and FMLA leave, employer faces potential conflict

• Example: Employer randomly drug tests upon employee’s 
return from FMLA leave; test is positive for marijuana.

– Employer is unaware of specific treatments employee 
had for symptoms, terminates the employee for violation 
of company drug policy

– Although employee took lawful FMLA leave and treated 
symptoms lawfully under state law, her positive drug test 
directly conflicted with lawful drug free workplace policy.

• Does the employer have liability for following its own policy?

Effects on Employers:
Family Medical Leave Act (FMLA)

• No court has ruled on the issue yet

• The fact that marijuana is illegal under federal law would 
probably give the employer a legitimate, nondiscriminatory 
reason for terminating the employee
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Drug Free Workplace Act
• Employers must also consider medical marijuana’s effect on 

the Florida Drug Free Workplace Act, which can discount an 
employer’s workers’ compensation insurance premium

• The Act requires an employer to develop a drug free 
workplace policy and conduct several types of employee 
drug testing

• An employee who tests positive for a drug under the Act 
may lose their employment, but an employee whose test 
was positive due to the legal use of prescription medication 
may offer the prescription to the medical review officer in 
their defense

• Unclear whether medical marijuana may be considered a 
prescription medication under the Act

Drug Free Workplace Act

• Courts in Washington and California have held that state marijuana law 
does not protect an employee who uses medical marijuana from 
termination due to violation of the employer’s drug free policy

• On the other hand, a Florida court could feasibly include medical 
marijuana under “prescriptions” purview, allowing the MRO to excuse 
the employee from positive test

• Conversely, our courts may look to California or Washington, both of 
which sided with the employer in recognizing the employer’s right to 
terminate an employee whose medical marijuana use conflicted with the 
drug free workplace policies but abided by state law

• Proceed with caution and consult counsel prior to termination for positive 
test.

• Revise Drug Free Workplace policies to specifically address medical 
marijuana
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What Should Employers Do?

Two roads diverged in a wood, and I – I took the one less traveled by, 
and that has made all the difference.

Robert Frost

What Should Employers Do?

• Employers need to answer philosophical 
question, do I care about employee use of 
marijuana?

• If so, why?
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What Should Employers Do?

• If will continue testing, need to prepare now

• Identify business reason why off-site use 
adverse for employer

• Update handbook policies

• Drug testing, reasonable accommodation

• Establish interactive process procedure, forms

What Should Employers Do?

• If will accept off-site medical marijuana use, still 
need to update policies

• Medical marijuana – use/impairment during 
work still violation

• Use while operating vehicle for employer 
prohibited

• What about on-call employees?
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Final Amendment 2 Takeaways for 
Employers

Multi-state employers need to be 
mindful that there is no one-size-fits-

all approach

Final Amendment 2 Takeaways for 
Employers

• Good news:  Medical marijuana laws in other states are still 
interpreted with the employer’s rights very much in mind and 
in light of federal prohibition

• Bad news:  Potential issues implicating the ADA, FMLA and 
drug free workplace policies abound

• Bad news:  At least some courts have held that federal law 
is irrelevant

• Employers must closely monitor legislative/administrative 
changes and court interpretations
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Questions?

W. Jan Pietruszka, Esq.
Shumaker, Loop & Kendrick , LLP

jpietruszka@slk-law.com
(813)227-2245


