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Agenda

• EEO-1 Reporting

• E-Verify

• U.S. Department of Labor Updates

• Paid Family Leave/Sick Leave 

• NLRB Update

• Marijuana in the Workplace

• Questions
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EEO-1 Forms & Reporting

EEO-1 Forms/Reporting

Background

• The EEO-1 is an annual survey that requires all private employers who are subject to 
Title VII and who have 100 or more employees* to report employee data on: 

*Both part-time and full-time employees are included.

Component 1 Component 2

• Gender
• Race
• Ethnicity
• Job categories
• Office locations 

• Pay data 

3

4



10/29/2019

3

EEO-1 Forms/Reporting

• Private employers with less than 100 employees that are owned, 
affiliated, and/or controlled by a larger, single entity that has 100 or more 
employees, must also file an EEO-1 report.

Deadlines
• Component 1 – May 31, 2019 

• Component 2 – September 30, 2019

• EEO-1 reports must be submitted via the EEO-1 Online Filing System, or 
as an electronically transmitted data file. 

EEO-1 Forms/Reporting

Employee Counting

• Employers should count their employees during the “workforce snapshot 
period.” 

• The “workforce snapshot period” is an employer-selected pay period between 
October 1 and December 31 of the reporting year.
– The only employees whose compensation and hours-worked data must be reported are 

those full- and part-time employees who were on the employer’s payroll during the workforce 
snapshot period.
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EEO-1 Forms/Reporting

• The 10 EEO-1 job categories for Component 1 are:
– Executive/Senior Level Officials and Managers

– First/Mid-Level Officials and Managers

– Professionals

– Technicians

– Sales Workers

– Administrative Support Workers

– Craft Workers

– Operatives

– Laborers and Helpers

– Service Workers

EEO-1 Forms/Reporting

• RECENT UPDATE - the Equal Employment Opportunity Commission will not 
renew pay data (Component 2) collection as part of its annual workforce 
diversity report per a September 11 notice in the Federal Register after 2019.

• The EEOC said that “Component 2“ (pay data) collection was more burdensome 
than previously estimated.

• Thus, employers subject to EEO-1 reporting must still submit 2017 and 2018 
Component 2 data (due 9/30/19)…but not data for 2019 forward, for the time 
being. 
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EEO-1 Forms/Reporting

More information

• For more information, including how to calculate hours worked, summary 
compensation data, multi-establishment reporting, and the 12 employee 
compensation band labels (and corresponding salary information), the EEOC 
has posted a FAQ. 

• https://eeoccomp2.norc.org/Faq
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E-Verify

What is E-Verify?

• Launched in 2007, E-Verify is an Internet-based system that compares 
information entered by an employer from an employee’s Form I-9 to records 
available to the U.S. Department of Homeland Security and the Social Security 
Administration to confirm employment eligibility.

• E-Verify has over 870,000 registered employers across the country and includes 
more than 2.4 million hiring sites.

E-Verify
E-Verify vs. Form I-9

Form I-9 E-Verify

Is mandatory Is voluntary for most employers 

Does not require a Social Security number Requires a Social Security number 

Does not require a photo on identity 
documents 

Requires a photo on identity documents 

Must be used to reverify expired 
employment authorization 

MAY NOT be used to reverify expired 
employment authorization 
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E-Verify

Issues with E-Verify

• It has not been uniformly adopted or enforced.

• Currently, only nine states require it for most or all private employers: AL, AZ, 
GA, LA, MS, NC, SC, TN, & UT.

• E-Verify checks only the documents presented, not the worker. Thus, it may be 
evaded by individuals using fraudulent social security numbers and other 
falsified identification information. 

• There is further tension between immigration laws on verifying employment 
eligibility and federal and state laws on national origin discrimination.

E-Verify

Moving Forward

• The federal government has tried to improve the system by adding a program 
known as  "Records and Information from DMVs for E-Verify" (RIDE). 

• The RIDE program compares driver's licenses or other government-issued ID 
cards against data held by the corresponding state's motor vehicle agency 
which can be accessed by E-Verify.

• Lastly, there will be continued tension between federal and state authorities, 
such as we see in California’s AB 622 & AB 1236 (making E-Verify unlawful). 
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U.S. Department of Labor

Generally

• Department of Labor (DOL) is a cabinet-level department of the U.S. federal 
government responsible for occupational safety, wage and hour standards, 
unemployment insurance benefits. Its purpose is to foster, promote and develop 
the wellbeing of wage earners, job seekers and retirees. 

• The DOL is an agency with massive jurisdiction, administering and enforcing 
more than 180 federal laws and thousands of federal regulations.  
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U.S. Department of Labor

Independent Contractor v. Employee Update

• 2019 – The ”Gig Economy” 
– Virtual marketplace providers (VMP’s) (i.e. Uber, Lyft, Grubhub etc.) use an Internet platform 

and smartphone applications that connect the consumer to providers of various services -
including transportation, delivery, shopping, moving, cleaning and more sought the DOL’s 
opinion regarding their service provider’s status.

– In an April 29 opinion letter, the DOL found service providers that are working for a VMP to 
constitute independent contractors under the Fair Labor Standards Act (FSLA).

U.S. Department of Labor

• The DOL’s Analysis of Whether the Service Providers are Employees
– Fact-specific analysis that considers these factors: 

1. Employer control;

2. Relationship permanency;

3. Worker investment in facilities, equipment or helpers;

4. Skill, initiative, judgment or foresight required for the worker’s services;

5. Worker’s opportunity for profit or loss;

6. Integration of worker’s services in the business’s primary purpose. 
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U.S. Department of Labor

• However, states have already set their own standards, distinct from those used 
by the DOL:
– In a 2018 California case, Dynamex Operations West, Inc. v. Superior Court, the California 

Supreme Court found that a delivery service’s drivers, while free to set their own schedules, 
must comply with certain standards set by the business. Those standards, taken together, 
create an employment relationship, making the drivers employees under California law.

– The court adopted the “ABC” test from Massachusetts: 

A. That the worker is free from the control and direction of the hiring entity; AND 

B. That the worker performs work that is outside the usual course of the hiring entity’s business; 
AND 

C. That the worker is customarily engaged in an independently established trade, occupation, or 
business of the same nature as the work performed.

U.S. Department of Labor

Other States

• NJ also deemed gig economy workers employees, applying its own test.

• Expect more coming down the pipeline.

Federal Legislation 

• Proposed bill - Protecting the Right to Organize Act of 2019 (PRO) would impose a 
strict Dynamex-style ABC Test for determining employee/Independent contractor (IC) 
under the National Labor Relations Act (NLRA).

• Under the PRO Act, a worker would be deemed an employee under the NLRA by 
default, and only be deemed a IC if they satisfied all three factors of the “ABC” test. 
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U.S. Department of Labor

Overtime Exemption Standards

• Unless exempt, employees covered by the FSLA must receive overtime pay for 
any hours worked over 40 in a workweek at a rate not less than time and one-
half their regular rates of pay. 

• On September 24, 2019 the Department of Labor announced a final rule to 
clarify and update regular rate requirements. 

U.S. Department of Labor
Overtime Exemption Standards
• Increases the minimum salary threshold to qualify for exemption from the 

overtime provisions of the Fair Labor Standards Act (“FLSA”) from $455 
per week ($23,660 annually) to $684 per week ($35,568 annually). 

• Raises the threshold for “highly-compensated employees” from $100,000 
annually to $107,432 annually.

• Allows employers to use nondiscretionary bonuses and incentive 
payments, including commissions, that are paid at least annually to 
satisfy up to 10 percent of the standard salary level.

• Employees must still qualify under the “primary duties” exemption for 
executive, administrative, or professional positions. 

• Takes effect in January 2020. 
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U.S. Department of Labor

Regular Rate Calculation

• Overtime must be paid to non-exempt employees using the “regular rate.”

• Under current rules, employers are discouraged from offering more perks to 
their employees as it may be unclear whether those perks must be included in 
the calculation of an employee’s regular rate. 

• The proposed rule focuses primarily on clarifying whether certain kinds of 
perks, benefits, or other miscellaneous items must be included in the 
regular rate. 

U.S. Department of Labor

The DOL proposes clarifications to the regulations to confirm that employers may exclude the 
following from an employee’s regular rate of pay:
• The cost of providing wellness programs, onsite specialist treatment, gym access and fitness classes, and 

employee discounts on retail goods and services;
• Payments for unused paid leave, including paid sick leave;
• Reimbursed expenses, even if not incurred “solely” for the employer’s benefit;
• Reimbursed travel expenses that do not exceed the maximum travel reimbursement permitted under the 

Federal Travel Regulation System regulations and that satisfy other regulatory requirements;
• Discretionary bonuses;
• Benefit plans, including accident, unemployment, and legal services; and
• Tuition programs, such as reimbursement programs or repayment of educational debt.

The proposed rule also includes additional clarification about other forms of compensation, including payment 
for meal periods, “call back” pay, and others.

23

24



10/29/2019

13

U.S. Department of Labor

More Proposed Rulemaking - Joint Employer Status

• On April 1, 2019, the DOL  announced another proposed rule to revise and 
clarify the responsibilities of employers and joint employers to employees in 
joint employer arrangements. 

• Under the FLSA, an employee may have—in addition to his or her employer—
one or more joint employers. A joint employer is any additional individual or 
entity who is jointly and severally liable with the employer for the 
employee’s wages. 

• The Department has not meaningfully revised its joint employer regulation 
since 1958.

U.S. Department of Labor

Proposed changes include:
• Eliminating the “not completely disassociated” standard for situations 

where an employee works one set of hours for an employer that 
simultaneously benefit another person, and replacing it with a four-factor 
balancing test derived from Bonnette v. California Health & Welfare 
Agency that assesses whether the other person (that is, the potential 
joint employer): 

1. Hires or fires the employee;
2. Supervises and controls the employee’s work schedules or conditions of 

employment; 
3. Determines the employee’s rate and method of payment; and
4. Maintains the employee’s employment records. 

• Additional factors may be used to determine joint employer status. 
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Paid Family Leave/
Sick Leave

Paid Family Leave/Sick Leave 

Paid Family Leave

• Paid family leave (PFL) refers to partially or fully compensated time away from 
work for specific and generally significant family caregiving needs, such as the 
arrival of a new child or serious illness of a close family member.

• Although, the Family and Medical Leave Act (FMLA) provides employees 
federal entitlement to unpaid leave, no federal law requires private-sector 
employers to provide paid leave of any kind. 

• Thus, employees may access paid family leave only if it is offered by an 
employer (or required under state law).
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Paid Family Leave/Sick Leave

State PFL Programs

• Some states have enacted legislation to create state paid family leave insurance 
(FLI) programs, which provide cash benefits to eligible workers who engage in 
certain caregiving activities.

• CA, RI and NJ currently operate FLI programs, which offer 4 to 10 weeks of 
benefits to eligible workers.

• Three other states and the District of Columbia have enacted FLI programs, but 
they are not fully implemented yet and/or paying benefits (NY, MA, WA). 

Paid Family Leave/Sick Leave

Recent Federal PFL Legislation and Proposals

• The Strong Families Act, which became law in December 2017, allows employers to claim tax credits for 
a portion of wages paid to certain employees taking family or medical leave. 

• The proposed Family and Medical Insurance Leave Act (FAMILY Act) would provide cash benefits to 
eligible individuals who are engaged in certain caregiving activities, potentially making the use of unpaid 
leave (e.g., as provided by FMLA or voluntarily by employers) affordable for some workers.

• Proposals such as the New Parents Act would allow eligible new parents to receive to up to three months 
of Social Security benefits, in return for deferring retirement (or early retirement). 

• In addition, the President’s FY2020 budget proposes to provide six weeks of financial support to new 
parents through state unemployment compensation (UC) programs.

• Lastly, there are proposals to create tax-advantaged parental leave savings accounts (e.g., the Working 
Parents Flexibility Act of 2019) and tax-advantaged distributions from health savings accounts for family 
and medical leave purposes (e.g., the Freedom for Families Act).
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Paid Family Leave/Sick Leave

Sick Leave
• Federal law does not require sick leave except for certain 

contractors.
• However, 11 states (AZ, CA, CT, MD, MA, MI, NJ, OR, RI, 

VT, WA) and Washington D.C. provide state sick pay. 
• Most recently, Maine passed “An Act Authorizing Earned 

Employee Leave,” which requires employers to let 
employees take paid time off for any reason, not just sick 
leave (takes effect in 2021). 

• Certain counties and cities also require sick leave. 

32

31

32



10/29/2019

17

NLRB Update

• Established in 1935, the National Labor Relations Board (NLRB) is an 
independent federal agency that protects employers and employees from unfair 
labor practices and protects the right of private sector employees to join 
together, with or without a union, to improve wages, benefits and working 
conditions. 

• The NLRB is an agency with broader impact than most employers realize.

• The NLRB conducts hundreds of workplace elections and investigates 
thousands of unfair labor practice charges each year.

NLRB Update

Rulemaking - Joint Employer Standard 

• The Board is considering rulemaking to address the standard for determining 
joint-employer status under the NLRA. 

• The goal is to clarify the current uncertainty over the standard to be applied in 
determining joint-employer status under the NLRA. 

33

34



10/29/2019

18

NLRB Update

Election Rules for Union Representation 

• The NLRB recently proposed several policy changes that would make it easier 
for a labor union to remove a bargaining unit. 

• Such changes include: 
1. Removing the “blocking charge” rule; 

2. Amending the “voluntary recognition” bar; and 

3. Limiting the “voluntary recognition” bar as it relates to the building and construction 
industry, where special rules apply.

NLRB Update

Are Students “Employees” Under the NLRA?

• The proposed rule would exempt from the NLRB’s jurisdiction undergraduate 
and graduate students who perform services for financial compensation in 
connection with their studies.

• The NLRB seeks public comment on its proposed view that students who 
perform services – including teaching and/or research – for compensation at a 
private college or university in connection with their studies are not “employees” 
under the NLRA.
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NLRB Update

Other Notable NLRB Updates 

• Deeming employee handbooks confidential material is considered an unfair 
labor practice. 
– Prevents employees from discussing policies with unions and other third parties. 

• Additionally, policies preventing discussion of payroll information and 
preventing personal use of employer’s email system (if given access by 
employer), even on non-working time, is also a violation of the NLRA — unless 
“special circumstances” for such policies can be shown. 

NLRB Recent Decisions
• Redefined independent contractor status. Now reliant on common law multi factor test 

and the importance of entrepreneurial opportunity (SuperShuttle DFW, 2019).

• Misclassification of an employee as an independent contractor is not, by itself, an unfair 
labor practice under NLRA (Velox Express, 2019). 

• Protected concerted activity narrowed and depends heavily on circumstances (Alstate 
Maintenance, 2019). 

• Arbitration agreements with class/collective action waivers not an unfair labor practice 
following SCOTUS Epic Systems ruling (Cordua Restaurants, 2019). 

• Unionized employers are now better able to make unilateral changes to working 
conditions based upon what is included/excluded from a labor agreement (M.V. 
Transportation, 2019).

• Employers may deny union representatives access to facilities provided policies are are 
consistently enforced, and union has access to employees elsewhere (UPMC, 2019).
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Marijuana in the 
Workplace

Marijuana in the Workplace

• Despite contrary state law, cannabis (generally referred to as marijuana) 
remains illegal as a Schedule I controlled substance under the federal U.S. 
Controlled Substances Act (CSA) (21 U.S.C. §§ 801 to 904; 21 C.F.R. §
1308.11). 

• The manufacture, distribution, dispensation, and possession of marijuana is 
illegal under federal law regardless of whether a state legalizes the drug for 
medicinal use. 

• Congress has decided for now that marijuana has no acceptable medical uses. 
Gonzales v. Raich, 545 U.S. 1, 2 (2005).

• Dilemma between federal and state/local law. 
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Marijuana in the Workplace

Federal Law 

Federal Drug-Free Workplace Act

• Employers with safety-sensitive positions or having federal contracts or 
grants must comply with the federal Drug-Free Workplace Act. 41 U.S.C. 
§§ 8101 to 8106. 

• The Department of Transportation (DOT) does not allow medical or 
recreational marijuana use under state law to serve as a valid medical 
explanation to negate a positive drug test required to perform 
transportation safety-sensitive positions. 49 C.F.R. § 40.151(e). 

Marijuana in the Workplace

• Federal law allows employers to prohibit employee use of marijuana and 
other controlled substances.

• Employers that do not have contracts or grants with federal or state agencies 
may choose to implement a drug and alcohol testing program as part of an effort 
to maintain a safe and healthy workplace.
– Employers are recommended to have clearly drafted policy outlining stance on such 

substances. 

41

42



10/29/2019

22

Marijuana in the Workplace

Notable State Law Developments

• In California, where adult use is legal, employers are not required to 
accommodate medical marijuana use on their property or premises 
or during working hours (Cal. Health & Safety Code § 11362.785(a)). 

• However, employers should be aware of recent legislative efforts 
seeking to amend California's Fair Employment and Housing Act 
(FEHA) to add a provision requiring reasonable accommodation, 
including the use of the interactive process, when medical marijuana 
is used by an employee with an identification card (see 2017 CA 
A.B. 2069 (NS)).

Marijuana in the Workplace

Accommodation

• The Ninth Circuit has found that the ADA does not protect medical 
marijuana use or require accommodation for its use, even when legalized 
under state law because:

1. The ADA expressly excludes from its definition of "qualified individual 
with a disability" those individuals currently engaging in the illegal 
use of drugs.

2. Marijuana remains an illegal drug under the federal CSA.

• (James v. City of Costa Mesa, 700 F.3d 394, 397 (9th Cir. 2012)).
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Marijuana in the Workplace

Other States

• Employers with employees in certain states (for example, Maine), need to be 
aware that some state medical marijuana use laws have express anti-
discrimination provisions that may require employers to:

– Accommodate medical marijuana users.

– Show "impairment," which a positive drug test alone does not provide, as the 
basis for employment discipline or termination. 

Marijuana in the Workplace

Drug Testing
• Companies should have clear policies that employees acknowledge in writing:

▪ The circumstances in which the company requires drug testing of applicants and employees. 

▪ How the company treats the use of marijuana in states where its use is legal for medical or 
recreational purposes, or both, including informing applicants and employees in advance of a 
drug test if marijuana is to be tested for. 

▪ Whether employment is denied or terminated if the test comes back positive.

• In California, during employment, drug testing is typically limited to reasonable suspicion testing. 
– Random drug testing of current employees is, for the most part, prohibited (exceptions for certain safety-sensitive 

positions and positions covered by special laws and regulations). 
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Marijuana in the Workplace

Off-Duty (At Home) Use

• Although state statutes prohibit employers from disciplining an employee for 
lawful off-duty and off-premises conduct, most courts have not interpreted these 
laws to prohibit an employer from disciplining an employee for testing positive 
for marijuana due to lawful off-duty medicinal or recreational marijuana use.

• The Colorado Supreme Court found that employers may still terminate 
employees using medical marijuana because its use remains unlawful under 
federal law and therefore cannot be deemed lawful under the state's off-duty 
conduct law (Coats v. Dish Network, 350 P.3d 849, 853 (Colo. 2015). 

Question
Answer

Session
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For questions or comments, please contact:

Thank You
Thomas A. Lenz
(626) 583-8600
tlenz@aalrr.com
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Disclaimer

This AALRR presentation is intended for informational 
purposes only and should not be relied upon in reaching 
a conclusion in a particular area of law. Applicability of 
the legal principles discussed may differ substantially in 
individual situations. Receipt of this or any other AALRR 
presentation/publication does not create an attorney-
client relationship. The Firm is not responsible for 
inadvertent errors that may occur in the publishing 
process.  

© 2019 Atkinson, Andelson, Loya, Ruud & Romo
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